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OPINION BY ADMINISTRATIVE JUDGE FREEMAN

This is our fourth decision on a claim by Wesleyan Company, Inc. (Wesleyan) that the government violated its proprietary data rights in its FIST/FLEX protective mask drinking system. Familiarity with our prior decisions and the remand from the Federal Circuit is presumed. See Wesleyan Company, Inc., ASBCA No. 53896, 04-1 BCA 1132,628, 05-1 BCA 32,950, 07-2 BCA 33,710; and Wesleyan Company, Inc. v. Harvey, 454 F.3d 1375, 1379-81 (Fed. Cir. 2006), reh'g denied, 2006 U.S App. LEXIS 26243 (Fed. Cir. Oct. 5, 2006).

In our 23 October 2007 decision on the government's motion for summary judgment following the remand, we held that the four purchase orders issued to Wesleyan for a total of 29 FIST/FLEX prototypes contained no provisions for reservation of proprietary rights by Wesleyan. However, we also held that there were genuine issues of material fact as to (0 whether Wesleyan tagged the purchased prototypes with a reservation of proprietary rights, and (ii) if so, whether the government accepted the tagged material and then used it in any manner that breached the reservation on the tag. See Wesleyan Company, 07-2 BCA 1133,710 at 166,898-99.

After hearing on the merits, we conclude that the 29 purchased prototypes were tagged as alleged by Wesleyan when shipped to the government. However, we further conclude that, if the government was contractually bound by the tags, Wesleyan has failed to prove by a preponderance of the evidence that any of the 29 purchased prototypes were used in any manner that violated the reservation of rights on the tags.

October 27, 2007 decision to limit prototypes to 29 did not follow CAFA guidelines to include “prototypes purchased and evaluated”. Erred by omitting MSA purchased prototypes. If WCI can legally transfer rights to MSA, the government must recognize those rights and include the 700+ lost prototypes in their sense of judgment or as a policy matter, and all licenses assigning inventors rights lose their right to their property, the moment the license issues when the government misused or unauthorized disclosures as alleged. See CAFC p.9. 

FINDINGS OF FACT

1. [image: image4.png]The 29 FIST/FLEX prototypes purchased by the government from Wesleyan were procured on four purchase orders issued by the U.S. Army Natick Research & Development Center (Natick) between 22 December 1983 and 26 June 1985 (supp. R4, tabs BI, BK, BN, BP). Wesleyan shipped to Natick the 29 ordered prototypes each with an attached handwritten tag that stated:

Fluid Intake Suction Tubing (FIST) Hydration System Hand Fabricated Prototype U.S. Army Contract #DAAK60-84-M​[last four digits of purchase order No.] Use of Concept or Design of Prototype Without Written Consent of Wesleyan Company, Inc. Hydraulic Systems 1030 N. State St. Chicago, I160610, 312-337-3198 is prohibited. All Rights Reserved (0: 1984 U.S. Army Contact: Mr. Pat Snow Natick Labs.

(App. ex. A; tr. 1/62, 79-84) There is no evidence of any protest or rejection of the shipments by Natick on account of the handwritten tags, but there is also no evidence that the contracting officer who issued these purchase orders ever became aware of the tags.
“No evidence the contracting officer who issued the Purchase Orders even became aware of the tags.”
False – Snow knew when confronted by Wes Schneider over prototypes exposed on back shelf   with just strings attached/no tags”. Hubbard, another Army employee also testified that he saw a tag on a prototype –TR vol.2 p.304 line-21-22
2. The first FIST/FLEX purchase order (DAAK60-84-M-1116) issued by Natick to Wesleyan was issued on 22 December 1983 for two prototypes to be delivered by 23 March 1984 (supp. R4, tab BI). In May 1984, Natick sent these prototypes to the Infantry School at Ft. Benning, Georgia "for limited a user evaluation" (supp. R4, tab BJ). The Infantry School "didn't see much value in [the FIST/FLEX system] for use with the infantry man." Mr. Wesley Schneider, Wesleyan's President and inventor of the FIST/FLEX system, did not agree with the Infantry School evaluation, but he had no personal knowledge that the Infantry School did anything improper with the two prototypes. (Tr. 1/201-03)

“No personal knowledge that Infantry School did anything improper” Of course-WS did not have cognizance.(Infantry School saw no benefit of F/F in ’84 for infantryman-but then becomes proponent agency for Molle hydration system with F/F as the only tech database for it/nine years of testing. If nine years of tests were required for F/F, then why no tests on Camelbak before adaption? Answer: Because Camelbak replicated F/F, therefore, Army used F/F tech database just as letters by Gen Rigby, Kenneth Reinhardt  in evidence prove. The original Infantry School test on F/F in ’84 stated that “sipping water anytime” is a definite advantage-validated the combination of using a flexible water carrier and a long tube that connected the water source to the protective mask-an airtight self contained fresh water supply source available for the personal hydration needs of the individual soldier’s thirst mechanism-something the Army failed to achieve 18 years earlier when Edgewood tested without success its failed E49 mask drink kit.
3. The second FIST/FLEX purchase order (DAAK60-84-M-3573) issued by Natick to Wesleyan was issued on 27 July 1984 for seven prototypes to he delivered by 13 September 1984 (supp. R4, tab BK). The procurement request for this purchase order stated that the prototypes were "needed for the HEL/Natick New Thrust Dem 86/87 in

October 1984" (supp. R4, tab BL).1 Mr. Schneider was aware of the intended use of these prototypes at the time of purchase, did not protest that it violated the reserved rights on the tags, and testified that he "can't say for certain" that there was any improper use of those prototypes by the government (tr. 1/207-09).

Wesleyan was sole source contractor for the delivery of the ORIGINAL NON-NBC device(which Camelbak replicated) custom fitted to work without protective masks. WS testified that he used a “TEE VALVE”-TR 1 p.73 line 18-25, p.74 line 1-10. This Tee valve is the ORIGINAL hand actuated shut-off valve to appear as a functional component of a military  non-nbc hydration system. It’s placement in 1984 predates Camelbak’s identical component placement by 17 years(1984-2002) with the Army being the sole custodian of the technology from WCI.
WS could not say if the technology had been improperly used because upon deliver he had lost cognizance and didn’t have a security clearance- TR2 p.116 15 – 17.
4. On 19 March 1985, Mr. Schneider was awarded Patent No. 4,505,310 for the FIST/FLEX system. The Patent described the system in pertinent part as follows:

BRIEF DESCRIPTION OF THE INVENTION

A fluid delivery system suitable for use with protective masks includes a delivery tube sealed, at one end, to the drinking mouthpiece contained within the mask and attached at its other end to a bulb-type siphon pump. A supply tube is attached liquid-tightly at one end to the bulb siphon pump and, at the other end, to a plug member.

 WS US patent describes a “liquid storage” and delivery system from the water source to a plug member to connect to a mask. The canteen structure is a flexible  BELLOWS like configuration. However, the physical Flex canteen Natick bought from Wesleyan and tested by Natick was NOT a bellows shaped flexible structure-rather, it was the size and shape of a flex canteen that nestled into the Army’s standard fielded aluminum cup and into the Army’s standard fielded 1-qt.  canvas canteen carrier. The patent revealed a flex canteen shape that could not be retrofitted into the Army’s exisiting fielded cup/carrier. But, the prototype configuration that WCI delivered to the Army under contract by Natick was intentionally  designed/engineered by WCI to retrofit with the Army’s existing canteen equipment. This delivered prototype configuration is exactly depicted in illustrations found in the quasi-secret Battelle Report,  printed/released,September 1986- years after WS delivered his unique prototypes under contract to Natick. 
A canteen structure is provided with a removable cap having a socket which cooperates with the plug member at the end of the supply tube to form an air-tight positive fit when the plug is inserted into the socket. Means are provided in the canteen construction to enable liquid to be withdrawn from the canteen without requiring venting of the canteen's contents or injection of air into the canteen in order to equalize the air pressure within the canteen with the atmosphere. In one version of such a construction, the canteen structure includes a rigid outer wall and an inner pliable liner within which the liquid is carried, and a selectively openable and closable valve enabling the air pressure between the inside and the outside of the rigid portion of the canteen structure to be equalized while the liner collapses as liquid is withdrawn therefrom. In another version, the canteen structure is formed with sidewalls fashioned in a flexible, bellows-like configuration, giving the canteen structure sufficient flexibility to enable the canteen structure to flex during the withdrawal of liquid

[image: image5.png]I HEL is the abbreviation for the U. S. Army Human Engineering Laboratory. The "dem" or "demo" referred to in the procurement requests for the second, third and fourth purchase orders included tests and evaluations of the submitted FIST/FLEX systems. (App. supp. R4, tab AV at 1) A "demo" also included a public display of mannequins wearing the prototypes (tr. 5/34).

therefrom without sustaining permanent deformation or damage due to material fatigue.

Footnote: Last sentence and see Schneider deposition 12/21/06, p. 30 l. 1 – 4/5 – 22. Pictures at demo revealed prototypes without tags. 

The supply tube is preferably coiled to present a compact, easily stored construction when not in use, and which may be stretched to connect the mask and the canteen structure, when the canteen structure is carried in a typically belt-worn carrying case. The canteen then need not be removed during the drinking operation....

Hand-pumping of the bulb-type siphon pump thus provides a supply of liquid extending in a path from the interior of the canteen structure to the users mouth without being exposed to the atmosphere and, thereby, any chemical agent or

contaminant present.

(Stipp. R4, tab CD at 1, 4)

WS US patent does not mention a hand activated shutoff valve, dust covers,tube length, thickness, resilency, durometer, color, exact material composition, bulb resilency, exact material composition, durometer, size,tube diameter. P.4, para 5- WCI improved prototypes were misappropriated by Battelle. Enlarged  valve to eliminate dexterity issues. “No protest…” WS didn’t learn about this misappropriation until the FOIA revealed it. Also, the government placed information restrictions on their respective test centers and finally, the Battelle Report was released ONLY TO GOVERNMENT AGENCIES AND THEIR SELECTED CONTRACTORS due to “CRITICAL TECHNOLOGY”. This is Battelle nomenclature for; we’re stealing ideas herein to design around the true and original owners of the technology’s data rights.  Note that operational tests conducted on F/F by the Army in 1991/92 showed that soldiers sucked through the valves accessing water without squeezing the pump and only used the pump when they wanted to obtain the maximum amount of water Black Binder Vol 1 Tab AM Appendix B. On the matter of re- routing F/F on the back; TR Vol 1 p. 74 lines 18-25, p. 75 lines 1-13; TR VOL. 1 p.35 lines 18-23, p. 37 line 4-9, Rule 4 Black Binder Vol. 2 Tab X p.c-13-rerouting. Also, both F/F and Camelbak use suction to deliver drinkable water from a flex water storage reservoir to a protective mask. Definition of suction is sucking; F/F includes the word “suction” in the product name-TR Vol 1 p. 70.
5. The third FIST/FLEX purchase order (DAAK60-85-M-2329) issued by Natick to Wesleyan was issued on 4 April 1985 for eight prototypes to be delivered by 19 April 1985 (supp. R4, tab BN). The procurement request for this purchase order stated that the prototypes were "urgently required for the upcoming P2 NBC2 Demo in April 1985" (supp. R4, tab BM).2 Mr. Schneider knew of the intended use of these eight prototypes when the purchase was made, made no protest that it violated any reserved rights, and testified that he had no personal knowledge of any inappropriate use of the eight prototypes by the government (tr. 2/26-28). WS did not have cognizance over the prototypes after deliver, and he did not learn of their misuse until after the FOIA in 2002. All Rights Reserved meant it was the Army’s burden to prevent any use which might be construed as misuse, requiring written permission from Wesleyan for any use outside the sole test for which they were delivered.
6. On 10 and 22 April 1985, Wesleyan submitted to Natick respectively an unsolicited proposal and revised FIST/FLEX prototype that "redresses the...concerns raised by the Natick HEL CPV Test Bed evaluation conducted last Fall" (app. supp. R4, tab AQ). On 29 May 1985, the Natick Commanding Officer replied to those submissions in relevant part as follows:

2 The acronym means Physiological and Psychological Effects of Extended Operations and NBC Environments on Combat Vehicle Crew Performance (app. supp. R4, tab AV at 1).

Our Individual Protection Laboratory has completed a preliminary evaluation of your April 10, 1095 Unsolicited Proposal for the revised FIST/FLEX Hydration System. As cited in your proposal, the original System, tested in the Natick/Human Engineering Laboratory (HEL) New Thrust Demo, September 1984, was found to have deficiencies. The revised System, submitted with this proposal, appears to eliminate some of these problems. However a more extensive evaluation, conducted by the users, will be required to determine its potential military use.

We have included these revised Systems in upcoming tests. Eight Systems are currently being evaluated in the Physiological and Psychological Effects of Extended Operations and NBC Environments on Combat Vehicle Crew Performance (p2NBC2) test at HEL and twelve Systems will be evaluated in the Demo 85 in September 1985, at Fort Sill, Oklahoma.

We expect that the report on these tests will be available in late October and we will provide a copy to you at that time.

(App. supp. R4, tab AV at 1)   Here the Board copies nearly the entire letter by paragraph word for word, EXCEPT, the word in the original letter in evidence says MANY, NOT SOME, changing the entire validity of the letter and degrading the value of the prototype’s improvements to the CAFC. Note that the Board didn’t mistakenly change out the word Many for ALL! This is yet another shameful, flagrant, abusive, misrepresentation of the truth by the government, and this looks like the Board is now complicit with the Army in quashing the truth about F/F. With three judges, and a full staff to review the decision, it is beyond the pale to plead it’s merely an error. Instead, it’s reasonable to argue that the Board purposely sought to alter evidence in the record which favors Wesleyan; to falsely contort it into their decision template of failure.
7. The fourth FIST/FLEX purchase order (DAAK60-85-M-3337) issued by Natick to Wesleyan was issued on 26 June 1985 for 12 prototypes to he delivered by 3 July 1985 (supp. R4, tab BP). The purchase request for this order stated that the prototypes were "required for the upcoming Natick/HEL 1985 New Thrust Demo in August 1985" (supp. R4, tab 130). Mr. Schneider knew of the intended use of these 12 prototypes when the purchase was made, did not ()Neel at that time to that use, and testified that he had no personal knowledge that any of them were used in an inappropriate way (tr. 2/51-53, 115-16). 
 Army tests of F/F in P2NBC2 tests at HEL derived positive physiological and psychological scientific findings for the first time during use of F/F as the original closed, liquid tight water to man interface between a soldier’s water reservoir and a worn protective mask. Both mood and an increase in fluid intake was observed. These tests and the myriad of others which followed over the course of the Army’s nine year relationship with Wesleyan established the scientic justification for the establishment of a Draft Statement of Need based upon the F/F as the original source of the technology in October, 1985, a full three years prior to the Camelbak “invention”. In May, 1988, the Army Chief of Staff signed off on the revised Statement of Need which omitted references to Wesleyan as the sole source technology provider which originally referenced a pump and a collapsible canteen. In a letter to Army Assistant Sec. of the Army for Research,Development and Acquisition, J.R.Sculley, February 20, 1987 Rule 4 p. 5 para 8.  8. There is no credible evidence of any use of the 29 FIST/FLEX prototypes purchased by Natick from Wesleyan other than the uses described in findings 2, 3, 5 and 7 above. There is no credible evidence as to what if anything was done with the 29 prototypes after their evaluation was completed (tr. 3/89, 106).  The Army failed to produce at the hearing the only credible physical evidence that the Army had cognizance over in the form of two and one-half original Wesleyan F/F prototypes (of the 29 prototypes mentioned above). The Army failed to produce this critical physical evidence even after Wesleyan defeated the Army’s  attempts to exempt it from the hearing in its Motion in Limine.  In response to Wesleyan’s objection at the hearing that the Army failed to produce the remaining two and one-half prototypes(of approximately 667 total purchased by the Army), the Board Judge sustained, but then failed to compel the Army to produce the evidence, even thought it was reasonably able to do so during the length of the four day hearing TR Vol. 3 p.140 lines 14-25, p. 141 lines 1-25, p. 142 lines 1-19. Failure to produce these prototypes precluded Wesleyan from establishing visually, the physical connection between the original  manufacturing source of Wesleyan’s original hand actuated valve, Colder Products Company, and Camelbak’s selection of Colder as their original valve resource. In fact, the Army’s prototypes in their possession showed a manufacturing identification mark molded into the base of the valve or etched into the stainless steel portion of the button plate of the valve.  When asked if he recalled markings on the prototypes, Natick Labs hydration engineer Chris Pentheny who  had physical possession of the original Wesleyan F/F prototypes, testified “that it would have been something molded into it” TR Vol. 3 p.144 lines 3-4. The fact that the one-half prototype in the Army’s possession is missing the valve assembly easily shown in the other Army prototypes indicates that the Army disassembled one of the prototypes and handed over the valve assembly to Camelbak so that it could duplicate it’s function and purpose at least 17 years after Wesleyan originally positioned the component from the identical Colder Products Company manufacturing source. 
9. Wesleyan produced "maybe total 50" FIST/FLEX prototypes during the years 1983-1987. Mr. Schneider testified that, in addition to the 29 prototypes sold to Natick, "I was sending prototypes to different commands and showing them the nuance, the

different iterations, of the technology that I had developed." (Tr. 1/84) He further testified that he told those agencies to which he had given prototypes that "if you think there was benefit in keeping [the prototype], then please do..." (tr. 2/79). Wesleyan's post-hearing brief states that Wesleyan provided "20 or so" FIST/FLEX prototypes "to other Army commands besides Natick Labs for demonstration purposes" (app. br. at 9).3 Wesleyan does not allege and the evidence does not otherwise show that the "20 or so" prototypes sent to Army commands other than Natick were purchased by those commands. All prototypes were tagged expressly reserving all rights to ownership, which the Board concluded in its decision. Wesleyan never gave up its rights and it would have been incumbent upon the Army to secure written permission for use outside of performance tests.
10. Mr. Patrick Snow was the Natick engineer responsible for the initial evaluation of Wesleyan's FIST/FLEX proposal (tr. 3/83). In December 1985, Mr. Schneider observed a FIST/FLEX prototype disassembled on Mr. Snow's desk (tr. 1/87-89). Mr. Schneider considered the disassembly of the prototype to be an "improper use" (tr. 1/178-80). At hearing, Mr. Snow testified that he did not remember breaking down the system, but "it would have been likely that I would have" because "part of the evaluation was to look at the... hardiness, if you will, [of] the components and [of] the chemical capacities of the components" (tr. 3/103).  In September, 1987, the Late, Richard Miller, Defense Products Manager, Mine Safety Appliances(MSA) asked Mr. Snow, Natick F/F project engineer, about the viability of F/F for satisfying the Army’s man/water interface requirement for an improved mask drinking system. Before his death, Mr. Miller revealed Mr. Snow’s answer to Mr. Schneider.  According to Schneider’s testimony, TR Vol. 1 p.133, line 25, pps. 134,135,136,137,138 Mr. Snow replied to Mr. Miller that the Army had plans to “knock off” the F/F technology.  Board Judge Freeman asked Mr. Schneider to expand on his testimony; “What did you understand that to mean?” Schneider:”To reverse engineer or to replicate the salient aspects of the technology for future use without my having the data rights” TR Vol1 p.138, lines 1-24. This hearing citation includes the Judge’s acknowledgement of the significance of Mr. Schneider’s testimony, i.e. to establish a third party, dead man’s declaration in the record that reveals the Army’s true motive as early as 1987 to reverse engineer Wesleyan’s novel technology. By omitting this key fact from the Board’s decision that the Army’s stated motive was to design around Wesleyan’s technology, the Board failed to properly weigh this critical evidence on Wesleyan’s behalf. Additionally, Mr. Snow’s admission that he disassembled a F/F prototype to “…look at the hardiness, if you will,[of] the components and [of]the chemical capacities of the components”(tr3/103) is not credible because, the Army doesn’t merely rely on simple visible examinations of components to determine a components chemical hardiness,rather, it tests them under rigid controls using live chemical agent protocols established by and under the perview of chemical engineers at Edgewood,MD, not Natick MA, where Mr. Snow was stationed. In fact, Natick as an Army Lab does not have the mission area of responsibility for such surety agent tests which replicate a chemical battlefield scenario. This is supported by evidence in the record of surety tests conducted on theF/F that the Board failed to weigh on Wesleyan’s behalf.  All surety tests to determine the chemical hardiness of the components were conducted at Edgewood, MD., by Chemical Research Development Center(CRDC) chemical engineers.It must be noted that the Army failed F/F in its original surety tests at Edgewood, but after a protest to Congress, a re-test was granted and F/F passed. Later, the Army admitted that it was the Army’s faulty agent test cabinet at CRDC, not Wesleyan’s parts which failed.     
11. In September 1986, Battelle-Columbus Laboratories issued a report on a government-funded study "to identify concepts for improving the drinking and communication (speech) systems currently integrated into the XM4O protective mask and to provide a system for food intake" (app. ex. B at 3, 5). The XM40 protective mask drinking system required the user for each drink to detach the canteen from a belt at the hip, raise it to the level of the mask, attach a short drinking tube in the mask to the canteen, hold the canteen in an inverted position above the drinking tube inlet to the mask, and then drink by alternately blowing and sipping through the tube (app. ex. B at 39).4 The Battelle Report discussed six "suggested improvements" to the XM40 mask drinking system that it otherwise stated was "reported to function satisfactorily" (id. at 22-23).  Why was there a Battelle Report to improve the mask drinking system in the first place? In Nov. 1985, the Chemical School stated in their DF advocating a Draft Requirement of an improved mask drinking system that “there was no identified mission area deficiency” to improve the mask’s drink capability, either for increasing fluid flow through the mask or for human factors issues. The record reveals that the evidence chain begins when Wesleyan delivered its first F/F prototypes under contract with Natick in March, 1984. Wesleyan obtained positive Army test results from the Army materiel developer(Natick Lab, Human Factors Test May 1984), and from the Army combat developer(Infantry School test September 1984). Additionally, Dr. Hubbard, Chief of the Heat Directorate, US Army Research Institute Of Environmental Medicine, Natick Labs, advocated F/F’s potentially life-saving benefits in a letter to the US Army’s Deputy Chief of Staff Logistics/Water Office, Pentagon, January 1985, (prompting Mr. Schneider in July 1985 to brief 80 representatives from the tri-services at a Water Area Resources Management Group(WARMAG) on F/F’s merits). The next month, February, 1985, CRDC issued a contract to Battelle to improve the mask drink system among other needs. Battelle did the work between February and Nov. 1985(but held up publishing its results until a full year later, September, 1986). It’s in November of 1985 that the US Army Chemical School began to staff the DF advocating the need its identified to field an improved mask drinking system to all the Army’s thirteen major commands for review/comment/approval or non-concurrence, which included CRDC. It’s precisely that same month, November, 1985, that triggers CRDC to  initiate an engineering contract with ILC DOVER, Frederica, DE., to provide the Army at CRDC, with working prototypes under a multi-year mask contract annex, using the unpublished Battelle Report’s suggestions for mask drinking system improvements as the basis for engineering their prototypes for delivery on or about 1987. Wesleyan contends and the record is clear that the Army misappropriated Wesleyan F/F ideas, providing them to Battelle, which later evolves into an engineering contract let by CRDC to ILC DOVER, a favorite Army contractor and employer of a number of key people retired from the Army’s CRDC mask management office. The Board failed to identify and score this evidence in its decision on behalf of Wesleyan. The White Rule 4 vol-Tab EX shows that Battelle built on its relationship with CRDC when CRDC named them to create the Chemical Biological Information Access Center(CBIAC). The evidence record shows that Battelle”s CBIAC performs the following functions: “ACQUIRES, creates, processes, and DISSEMINATES, chemical warfare/chemical biological(CB) scientific and technical information to the CB Defense community. CBIAC is located right on the CRDC area, Edgewood, Aberdeen Proving Ground, MD., in room 150, Building E3330, and it is a full service DOD Information Analysis Center that functions under guidance from the SecDef> It is inconceivable that Battelle did not have previous knowledge of F/F prototypes and their performance benefits because it was Battelle’s stated mission to know!    
3 In addition to the FIST/FLEX prototypes sold to Natick or provided free to other Army commands, Wesleyan in December 1983 loaned a FIST/FLEX prototype to HEL for integration by a private company, ILC Dover, Inc, into a protective suit being developed for HEL by ILC. Mr. Schneider knew of the intended use of the prototype when he entered into the bailment agreement with HEL. (App. supp. R4, tabs Z, AB; tr. 1/191-95, 5/15-17) This is egregious. The CAFC decision stated that the Bailment was not in the purview of the Board since it was not part of a procurement contract. Yet, the Board uses the footnote to imply that Wesleyan gave it’s F/F prototype to ILC DOVER without due care.( The Board fails to recall its own finding-that all were tagged to prevent misuse). In fact, revealed in testimony at the hearing, which the Board likewise failed to recognize, it was the Army’s superiors that unilaterally crossed out(Gary Horley, HEL)  Wesleyan’s intellectual property protection clauses which subordinates in the Army signed(Michael Golden, HEL). These clauses were intended to bind the Army into safeguarding Wesleyan’s novel prototype technology. The Board failed to weigh any evidence on behalf of Wesleyan after Army engineer Michael Golden testified that “ I do not recall that they[ILC DOVER] were in any kind of drinking system development[in 1984]. TR Vol 5 p. 14 p. 17 lines 23-24. Yet, ILC DOVER was selected by CRDC to produce technology they never had any prior developments in designing or producing.
4 Blowing air into the drinking tube was necessary to counteract the negative pressure created in the rigid canteen body when water was sipped out.

12. Wesleyan alleges that four of the suggested improvements in the Battelle Report "closely replicated the information not in the FIST/FLEX or FIST Fountain patents but in the prototypes..." (app. hr. at 15).' We do not agree. Two of the cited improvements, "permanent attachment to the inlet tube [from the mask] to canteen [at the waist]" and "squeezable, flexible canteen," were in fact shown in the FIST/FLEX patent (app. ex. B at 22-23; supp. R4, tab CD at 4). The other two cited improvements, "longer inlet tube [at the mask]" and "increase size of the check valve on the inlet tube," were directed at making it easier for the XM40 mask user to attach the mask drinking tube to the canteen when the canteen was raised from the user's hip to the mask (app. ex. B at 22, 42). Those suggested improvements were unique to the XM40 mask drinking system and did not replicate any part of the FIST/FLEX prototypes where the canteen remained at the hip and water was moved by the hand pump through the drink tube up to the mask (see finding 4 standard fielded one quart canteen aluminum cup and canvas canteen cover. Th).  The Board said, two of the cited improvements “permanent attachment to the inlet tube[from the mask] to canteen[at the waist] and squeezable, flexible canteen” were in the patent but the Battelle Report, while stating it looked at the open literature did not cite the Wesleyan patent. Additionally, the Wesleyan patent showed a “bellows configuration” while the Battelle Report illustrated a one quart flexible canteen to retrofit the Army’s one quart canteen configuration. These Battelle ideas duplicate the identical engineering specifications that Wesleyan incorporated into the physical prototypes it delivered under contract to the Army(Natick Labs, March 1984). These Wesleyan prototypes were tested and described in complete detail in Natick’s May 1984 Human Factors Test Report in evidence. Schneider testified: “In my original patent, the collapsible canteen was a different construction than my next iteration, and the next iteration was more similar to this in that it incorporated the ability to retrofit the steel general-issue canteen cup that was used by all the soldiers, as well as fit completely inside the one-quart canteen carrier.” TR Vol 1 p. 51 lines 13-21. The Battelle Report’s “suggestions” mirror those of Wesleyan’s previously submitted physical prototypes delivered under contract to the Army. This evidence was not properly weighed in Wesleyan’s favor by the Board in its decision. The two other cited improvements, the “longer inlet tube”[at the mask] and “increase size of the check valve on the inlet tube”, the Board incorrectly ruled that these were “improvements unique to the XM40 mask drink system and did not replicate any part of the F/F prototypes…” This is patently false! Only the original Wesleyan prototypes, delivered March 1984 first exposed “a longer inlet tube”. During the development of the xm40’s precursor mask designated the xm30 mask, that design actually shortened the length of the mask drink tube, essentially reducing the drink tube’s length compared to the Army’s fielded standard issue workhorse protective mask, the m17 series, which the xm30, later the xm40 was originally designed/engineered to replace. This shortened drink tube appears in a Battelle Report illustration on page 38, indicated by a black dotted line. The xm40 designation did not evolve until after the Army rejected CRDC’s xm30 design for failing to meet the Army’s own requirements for safety. The xm40 designation followed the appearance of Wesleyan’s prototypes that debuted in 1984. The Army, learning from successful F/F tests then reverted back to lengthening the drink tube again! The second improvement mentioned, “increase the size of the check valve on the inlet tube” was accomplished by Wesleyan in April, 1985 Rule 4 Tab AR. None of these pieces of evidence were weighed in Wesleyan’s favor by the Board in its decision.  
13. The Battelle Report makes no reference either to the FIST/FLEX system by name or to the FIST/FLEX concept of moving fluid by hand-pump from a flexible canteen on the hip to the mask. To the contrary, in discussing the merits of attaching the drinking tube to the canteen at the hip, the Battelle Report stated: "For this concept, the placement of the canteen could be critical, because the effort required to suck water up the drinking tube may be prohibitive." (App. ex. B at 45-47) The report did not suggest the possibility of using a hand-pump to overcome this difficulty. That omission is indicative that the authors of the report had no information about the FIST/FLEX system and had never seen a FIST/FLEX prototype. We find nothing in the September 1986 Battelle Report indicating any improper disclosure by the government of the concept or design of the 29 FIST/FLEX prototypes purchased from Wesleyan. Battelle Report p. 38; identical flex canteen shape/retrofit capability to the cup and issued canteen canvas cover; p. 42 of Battelle Report: the unique over garmment featuring a “velcro flap” and “tube routing under the mask hood”- these components, and protection features to retrofit the drink system to existing fielded equipment are identical to Wesleyan prototypes delivered to the Army under contract in 1984. These prototypes included modified mask hoods, modified field jackets with an iron on fabric flap used to channel the canteen to mask length drink tube to prevent tangling during operations Rule 4 Tab AZ. The Battelle Reports “improvement” to “increase the size of the check valve on the inlet tube” were all physical improvements made to purchased Wesleyan prototypes in April 1985 TR Vol. 1 p. 121 line 6-9, Rule 4 Vol. 1 Tab AR, a full year before the Battelle Report is published in September 1986. Mr. Schneider also testified at the hearing of his original use of field jacket protective flaps which he retrofitted to existing fielded Army equipment TR Vol. 1 p.131 line 1-10; line 17-25, p. 132 line 1-12. The Board did not weigh this important evidence in Wesleyan’s favor. The Battelle Report also discussed the merits of attaching the drinking tube of the canteen at the hip, just where Natick required the Wesleyan F/F system to be positioned in May 1984-two full years before the Battelle Report is published. The Board on p. 7 paragraph 13 wrongly concluded that the Battelle Report makes no reference to the Wesleyan F/F because both the F/F and the Battelle concept are closed air/ liquid tight tube assembies connecting a protective mask to a flexible canteen. Both are capable of retrofitting into the Army’s standard issue canteen cup, and the standard issue canteen canvas cover per Natick’s Human Factors Test description of the F/F system in May, 1984. Regardless of how water is extracted from each assembly, the Battelle’s purpose is to duplicate the F/F’s most significant benefits: 1). Increased safety from contamination(tested by Dr. Hubbard to be 20% safer): 2). Operational time savings of at least 15% from reducing the drink procedure from 22 steps down to 4. On page 41 of the report, paragraph three, it describes Fig. 6 appearing on the next page as follows: “Figure 6 illustrates a conceptual arrangement that [Battelle] thinks is workable and should be considered. “The inlet tube is routed under the hood and is enclosed in a protective flap to prevent damage. The tube is attached to a flexible canteen or a collapsible bag canteen (identical to Wesleyan’s delivered 1984 prototypes). As an alternative to the lever actuated valve (shown in Fig. 6), a spring loaded check valve could be used. A button could be depressed to open the valve when the soldier is drinking. When the button is released the valve automatically closes.” This lever is identical in function and operability to Wesleyan prototypes as illustrated in the Wesleyan Unsolicited Proposal of 1983, but not illustrated or revealed in the Wesleyan US patent because it was an improvement over the original F/F design first revealed Jan 31, 1983, the original patent filing date. This push button valve was a Wesleyan proprietary design feature which was disclosed to Battelle by the Army. The Board failed to identify this critical original Wesleyan design feature latter misappropriated by the Army for the benefit of Battelle and subsequent favored Army contractors like ILC DOVER and Camelbak. 
14. On 17 December 1986, ILC Dover, Inc. (ILC) wrote to Wesleyan stating that it was working on a "dual hose Concept" for a protective mask drinking system, that it had received a "statement of need" from the government "which referenced your company," and that it wanted to "buy from you and incorporate your equipment into our drink evaluations." The letter requested "a brief description of your system and prices for 1 to 5 units," and stated: "It is not unreasonable to assume that both the dual Hose Concept and your Hand Pump Concept may find a market in the US Army overall requirements." (App. supp. R4, tab BX) The dual hose concept was Wesleyan’s original concept first revealed in the Appendix of Wesleyan’s original Unsolicited Proposals(1983) after Wesleyan contracted with the Illinois Institute of Technology Research Institute to perform water flow rate experiments on Wesleyan dual hose experimental prototype designs in 1982. Though the dual hose effort was abandoned by Wesleyan, it was still Wesleyan technology that the Army later tried to exploit in its own failed design around attempts between 1986-1990, at Natick Labs, and HEL, Aberdeen Proving Grounds, MD. The December 17, 1986, ILC DOVER letter, was sent to Mr. Schneider at the urging of Army mask technologist Mr. Cory Grove, CRDC, Edgewood, the same CRDC POC for the Battelle Report a year earlier. As the letter reveals, it was Mr. Grove’s intention to use ILC DOVER as a government proxy; to push ILC DOVER into soliciting Mr. Schneider directly to get him to freely hand over to them his F/F proprietary trade secret information in the form of material compositions, manufacturing processes, specific engineering data, military test data. Additionally, the letter asked Mr. Schneider to identify all patented aspects of his novel F/F invention. Here is evidence that the Army recruited its favored vendor, ILC DOVER, now Mr. Schneider’s direct competitor, to obtain Wesleyan’s sensitive product information on behalf of the government, after Mr. Schneider was unwilling to provide it directly to the government. The bait was the possibility of an inticing contract: “It is not unreasonable to assume that both the dual hose concept and your hand pump concept may find a market in the US Army overall requirements”. In fact, both the dual hose and the pump concept were Schneider’s original proprietary properties and had he acknowledged otherwise, he would have ceded his right to the dual hose technology to ILC DOVER and the government TR Vol. 1 p.107 line 14-24, p. 108 line7-25, p.109 lines1-21, p.110 lines 15-25. Later, that right was morphed from Mr. Schneider by another Natick Lab employee, Mr. Darrell Seekins. Coincidentially, he “invented” a competing dual hose version, gave it to Natick legal, obtained a US patent, then, fortunately for the government, assigned it back to the Army. The mere fact that someone in the same Army Lab outside the cognizance of the F/F data chain learned of the dual hose concept is evidence that Mr. Schneider’s information was not being properly safeguarded by the Army. When Natick Lab F/F project manager Mr. Pat Snow was asked under oath if he recalled a competing mask drink development known as the dual hose drinking system at Natick, he responded:”No” TR Vol. 3 p.107 lines 19-25, even though Mr. Snow was assigned by his superiors to evaluate that invention as part of his official duties, and his signature appears on the Seekins dual hose in lab government evaluation. The Board failed to recognize this evidence and therefore did not properly weigh it on behalf of Wesleyan. Additionally, the ILC DOVER letter may have violated the competition in contracting laws which prohibited contracting officer representatives from suppressing competition. Here, Mr. Cory Grove is attempting to fold a sole source supplier of a novel technology into the position of a subcontractor to ILC DOVER, a favored prime contractor with the intent to limit competition. This act by the government to suppress competition had the effect of restraining or limiting future business opportunities between Wesleyan and the government. Wesleyan was punished by the government after it reported Mr. Grove’s scheme to JR Sculley, Ast. Sec. Army Research, Development, Acquisition on February 20, 1987 during a meeting held at the Pentagon. Finally, the Board erred when confusing the technology of the loaned F/F prototype (again, not in the purview of the Board) to ILC DOVER in 1983 and the advanced prototypes Mr. Grove wanted ILC DOVER to acquire from Wesleyan in 1986. Those latter Wesleyan prototypes had advanced hand actuated shut off valves, the suspender mount for wearing the F/F on the soldier’s load bearing equipment, the push button quick disconnect couplings at the mask attachment point, the drink pin retention boots and tube dust covers for hygiene purposes. Then the Board failed to recall its own partial ruling when it ruled “We find no evidence in the ILC DOVER letter of any unauthorized USE. No, but certainly there is evidence of unauthorized DISCLOSURE, both prohibitions by the Wesleyan tags which the Board ruled applied to ALL prototypes.
15. Wesleyan contends that "[dlisclosure of Wesleyan's FIST/FLEX concept was referenced" in the ILC 17 December 1986 letter, and that the government "statement of need" was "a proprietary document" (app. br. at 13). The "statement of need" referred to in the ILC letter is not in evidence, but there is otherwise no evidence that it contained

The FIST Fountain was a system for filling canteens in a nuclear, biological, and chemical (NBC) environment (app. supp R4, tab BI).

any proprietary data of Wesleyan that had not already been disclosed in Wesleyan's

19 March 1985 patent, or in its loan of a FIST/FLEX prototype to HEL for use by ILC in December 1983. (See finding 9, footnote 3 above.) Moreover, ILC's request for "a brief description of your system, and pricing for 1 to 5 units," is inconsistent with it having already been given access by the government to a FIST/FLEX prototype. We find no evidence in the ILC letter of any unauthorized use of the 29 FIST/FLEX prototypes purchased from Wesleyan by Natick. Again, the Board failed to consider that the newer F/F prototypes had unique features not found on the earliest F/F prototypes-and ILC DOVER needed them because they worked and were used as the example technology mentioned in the Army’s November, 1985, Draft Statement of Need which blueprinted the Army’s  proposed  improved mask drink system. The technology train had left the station and ILC DOVER had been left behind the learning curve making it incumbent upon the government to get them back onboard.
16. On 20 June 1988, Wesleyan licensed Mine Safety Appliances Company (MSA) to manufacture and sell the FIST/FLEX system (app. supp. R4, tab CK). Between 1988 and 1991, the government purchased 336 FIST/FLEX systems from MSA for an extended test and evaluation under the nomenclature "Mask Drinking System–Interim" (MDS-I) (supp. R4, tabs BR, BT, BU, BV, BX). In June 1992, the government concluded that the FIST/FLEX (MDS-I) system was "not suitable for type classification due to problems with durability, compatibility and safety" (app. supp. R4, tab DT at 4).6     The Board erred when it ruled that only 29 F/F prototypes had to be accounted for by the Army, but then includes MSA produced prototypes into the hearing evidence. Having it both ways, the Board then goes out of its way to trash F/F because MSA failed to obtain type classification for it. Yet, FOIA documents proved that the Army had erroneously fielded its 2 quart collapsible canteen (that F/F was required to mate to) without it ever being tested by the Army for use on a nuclear, biological, chemical battlefield! Simply put, had the Army passed the F/F, it would not have had a qualified Army canteen to connect to.  The Army’s obsession with F/F has taken many twists over the decades. In 1983,, the Army denied its value, then in 1986 the Army recruited Wesleyan’s direct competitor (ILC DOVER) to obtain the technology through them. Then, in 1987, after the Army acknowledged F/F’s value, its labs initiated multi-design efforts and reverse engineering activities. Next, in 1990, CRDC “accidentally” failed F/F in its surety test through the use of a faulty test cabinet. Finally, the Army failed F/F in operational field tests. Nevertheless, in 1992, the Army admitted that it used the failed F/F operational test as “the proof of principle phase” for the Army’s follow on development effort called DRINCS to replicate F/F technology: “Lessons learned from the MDS-I(F/F) will be instrumental in structuring and administering the DRINCS program”  “Lessons learned during the evaluation of CMIDS(F/F) will be applied to continuing research in materials and designs for an improved mask drink system”- Gen. Rigby, June, 1992 letter to Congressman Dickerson, HASC. Therefore, the Army admitted that it misused the Wesleyan F/F technology database for the benefit of its follow on development and subsequent selected manufacturers like Camelbak.  Then, in 2008, the Board conveniently failed to acknowledge the hearing record, that shows, by the Army’s own admission, that “approximately 677 F/F prototypes were purchased through purchase orders…the documentation is incomplete, but that’s what we get with the documentation we have” Army opening statement TR Vol. 1 p. 25 lines13-17. The Board purposely “missed” the governments admitted purchase of 341 additional F/F prototypes, thereby excluding more F/F prototypes in its decision than it accounted for. Again, the Board does this to minimize the significance the government placed on Wesleyan technology during its nine year relationship with Wesleyan and its licensee, MSA, then the world’s largest manufacturer of protective masks and the nation’s prime contractor for military protective masks since 1917.  It also helped to cover up the fact that the government could not account for the physical location of at least 674 and one half  F/F systems under its cognizance even though it promised to safeguard each against unauthorized disclosure and misuse. While Army witnesses swore under oath that an elaborate system of record keeping was in place inside the Army, including property logs designed to keep tabs on each and every F/F prototype it promised to safeguard, when asked to produce those logs and records, none were put into evidence TR Vol. 3 p. 51 lines 10-13. Mr. Davio, Natick Lab F/F project officer, wasn’t even asked by the Army to produce his records- TR Vol. 3 p.52 lines 1-2.  But, this omission of evidence did not preclude the Board from ruling on behalf of the government, even though the Army failed to produce any physical evidence to prove their claims.   
17. In 1989, FasTrak Systems, Inc. (FasTrak) was organized to develop and market a hands-free hydration system for bicyclists. This system consisted of a flexible back-pack reservoir with a drinking tube and bite valve through which the cyclist could suck water while cycling. The idea for this system originated from a bicycle race in Texas in the summer of 1988 where a contestant (Michael Edson) had sewn a medical IV bag filled with water into the back of his racing jersey with a clamped-off tube running over his shoulder. (Tr. 3/156-58) A fellow contestant (Roger Fawcett) purchased the idea from Mr. Edson and after further development was issued a patent (No. 5,085,349) on 4 February 1992 for a hands-free, bite valve actuated hydration system. A separate cut-off valve was later added to this system "somewhere around [the] '99 to 2000 time frame." (Tr. 3/156-66; ex. G-2) Camelbak was “invented” eight years after Wesleyan prototyped its first recreational device called Spraybelt. It was a heat sealed plastic belt filled with water for runners to hydrate without needing to stop to access water. It’s components were a collapsible plastic bladder, a long tube, a plastic hand actuated fluid control valve and a water fill port-the exact features later found on the Camelbak bike device owned by FasTrak TR Vol. 1 p. 34 line 4, p.38 line 10.Therefore, Wesleyan’s novel invention predated Camelbak as the original non-nbc on-the-move hydration system now replicated by the Army’s purchase of Camelbak’s Molle Hydration System. In 1984, Wesleyan delivered its original non-nbc hydration system to the Army under contract #DAAK 60-84-M-3573 as a “sole source” manufacturer. Ft. Knox required these novel devices which Wesleyan modified from its nbc version to fit onto the Army’s combat vehicle crewman DH-132 helmets because at the time, they didn’t use a mask with a drink tube but needed to drink water constantly. The Army evolution of Camelbak involvement follows. Mr. Pat Snow, Natick Lab F/F project Manager testified that his F/F files were passed on ultimately to Natick Lab hydration engineer Chris Pentheny, the lab cubicle mate of John Kirk, Natick Lab Molle inventor, who also was Pentheny’s Team Leader. Both worked in the same Chemical Section of Life Support Systems Div. between 1983-1986 TR Vol. 3 p.115 line 22-25, p. 116 line 1, line 5-20. Pentheny revealed in his Nov. 30, 2006 deposition p.42 line 5-19, that Pentheny and Kirk worked on Molle hydration and Camelbak marketed what Camelbak said was an nbc hardened hydration system. This was reinforced by the Camelbak military sales brochure which identified it as an nbc hardened device. Pentheny, in his deposition Nov. 30, 2006 p46. Confirmed that he met with Camelbak regarding an nbc hardened hydration system. Kirk explained in his second deposition Nov. 28, 2006 that “Molle is what is called spiral development”, meaning that the nine year F/F techbase was used as the “proof of principle phase” to develop the follow on on the move drink system later known as Molle hydration system. Kirk testified that he saw a F/F device: “that would be in the late 80’s, 89/90 timeframe” 2nd dep. 11/28/06 p. 25 line 12 -22. After the Army terminated its relationship with Wesleyan in June 1992, a Camelbak flyer circa 1993 was located in Pentheny’s F/F files during a FOIA search in 2002. In 1994, overarching requirements for the Land Warrior/Objective Force Warrior programs required any on-the-move drink system to be nbc hardened replicating the F/F system characteristics-the only on-the-move drink system that passed the Army’s rigid surety tests back in 1991. This is supported by evidence in the Rule 4 Vol 1 Tab AA p.8 pt.8d from the Army type classification Review Panel(TCRP) for the Mask Drinking System Interim(MDS-I)” Initiate RDTE in FY ’91 for MDS…use MDS-I(F/F) user and agent tests as “proof of principle” for a constant connection device between the canteen and the mask drinking tube.”Finally, Kirk’s cubicle mate and Team Leader at Natick Lab Chris Pentheny testified that he maintained custody of the last two and one-half original Wesleyan F/F prototypes of the 667 the Army had purchased. For the Board to determine that Kirk had no knowledge of F/F is simply not credible in view of the evidence in the record. Also, Kirk testified that he had some 24 individual meetings with Camelbak’s various personnel to field what the Army contends was simply an off the shelf drink system for Molle Hydration, it’s the evidence supplied by David Pike, chief scientific officer for protective masks at Porton Down, Salisbury England for over 30 years that explains how the Army’s Molle Hydration system evolved. Mr. Pike declared in his May 1, 2003 Declaration para. 7 “The Army’s soldier hydration component of Molle has its origins in the Wesleyan F/F system”. This response addresses issues raised in the paragraph below, too.   
18. In 1997, a Natick employee (John Kirk) contacted CamelBak with regards to using its hydration system as a component of the "Modular Lightweight Load Carrying Equipment" (MOLLE) system then being developed by Natick. The hydration system Mr. Kirk was seeking for the MOLLE was not a nuclear, biological and chemical (NBC) resistant protective mask drinking system. Mr. Kirk was not involved in the development of NBC resistant systems, and there is no evidence that he had any knowledge of Wesleyan's FIST/FLEX system or of the 29 prototypes of that system purchased by Natick in 1983-85. (Tr. 3/71)

19. FasTrak was renamed CamelBak Products, LLC (CamelBak) in 1998 (tr. 3/166-67). On 21 June 2005, CamelBak was issued a patent (US 6,908,015 B2) for a

6 "Type classification" is the decision to adopt a system, stock it and field it to soldiers (tr. 3/121).

"personal hydration system with component connectivity." This system consisted of a flexible back-pack reservoir with a drinking tube extending from the reservoir and ending in a quick-connect assembly to which other components could be connected depending on the capability desired. One such component was a further length of drinking tube connecting to a protective mask. (Supp. R4, tab CB at 1) This configuration is identical to F/F.
20. On 11 July 2006, a second patent (US 7,073,688 B2) was issued to CamelBak for substantially the same item as the 21 June 2005 patent, but with additional connecting components including a pump for filling or emptying the reservoir through the drinking tube at the quick-connect point. Unlike the pump in the FIST/FLEX system, this pump did not pump water from the reservoir to the mouth. It provided a means for re-filling the back-pack reservoir "without having to access the fill port" and for removing drink fluid from the reservoir "without requiring a user to suck the drink fluid out of the reservoir through the drink tube, compress the reservoir to urge the drink fluid through the drink tube, or open the cap of the fill port and pour the drink fluid from the fill port." (Supp. R4, tab CC at 1, 15, 24; tr. 3/167-70) After the 2nd sentence, it’s false: Camelbak patent claim 24 states “a pump in line with #54 components would have infringed on the Wesleyan F/F patent had it still be valid. The Judge at the hearing did not let the witness read the full claims even though Wesleyan patent attorney Randall Erickson attempted to do. 
21. At hearing Wesleyan's patent attorney testified that one of the functions of the pump in CamelBak's 11 July 2006 patent is "to extract drinking water from the reservoir for drinking purposes" (tr. 2/210-11). Neither the illustration of the system with the protective mask option on page 1 of the patent, nor the block diagram of the pump attached to the quick-connect assembly at Sheet 13 of the patent, nor the written description of the pump function at column 18 of the patent, indicate that the pump could be used to move fluid directly from the reservoir to the user's mouth for drinking purposes (supp. R4, tab CC at 1, 15, 24)7 The CamelBak designated corporate spokesperson credibly testified that the pump in CamelBak's 11 July 2006 patent "is specifically designed to fill a CamelBak without taking it off your back" and that no CamelBak products use a pump to move the fluid in the reservoir to the mouth (tr. 3/156, 168-70).No; identical-would have infringed had the Wesleyan patent remained valid.
22. The CamelBak personal hydration system with component connectivity had a lever-operated plastic shut off valve that was specially designed for the system as an integral component of the quick-connect ("hydrolink hydrolock") assembly (ex. A-12; tr. 3/179). This valve was described in detail in the CamelBak 21 June 2005 and 11 July 2006 patents (supp. R4, tab C13 at 18-19, tab CC at 23). The 29 FIST/FLEX prototypes purchased by Natick from Wesleyan had a lever-operated brass shut-off valve that was procured from a plumbing supply center. It was not designed and manufactured

7 The clause "without requiring a user to suck the drink fluid out of the reservoir" at column 18 appears in a listing of the alternative means of emptying the reservoir for purposes other than drinking. In that context, the clause does not refer to an alternative means of drinking. (See finding 20 above)

No; the shut-off was not specifically designed as an intregal component of  hydrolink/hydrolock-see White Rule 4 Tab FG “Shut-off system included with all 2002 Camelbak military products” per the Camelbak internet web page, proving that this valve was an incremental development not associated with the hydrolink system. Wesleyan F/F was the original-Camelbak followed with the help of the government. Mr. David Pike, a 32 year veteran of the British Ministry of Defence, and Head of its respirator development group, testified about the F/F “It was completely unique because the only, the only masks around that time that had any capability to drink at all depended on having a hard, either plastic or metal water bottle, which couldn’t, you couldn’t squeeze to force liquid into the mask. And F/F had the advantage of once the connection was made, the man could then, or the soldier could then go about their business without having to reconnect and could drink at will at any time, and that—without having to hold the water bottle high above the head. THAT WAS UNIQUE” TR Vol. 4 p.19 lines 7-19. Pike also testified on how Camelbak mirrored F/F. “It will do, in effect, what the F/F will do because that enables a man to drink water when he requires it. And, they don’t have to go through a formal drill[22 steps per drink] to enable the drinking to begin” TR Vol.4 p.17 lines 11-16. But, the Board failed to acknowledge that F/F was invented in 1983 while Camelbak was “invented” in 1989, a full five years after F/F.

specifically for the FIST/FLEX system. (Ex. A-5; tr. 1/48-50, 174, 184) It was not shown or described in the Wesleyan patent (supp. R4, tab CD). Here the Board gets something right; the above valve was not in the patent, but was protected from disclosure and misuse by the tags. However, the Board is wrong when it says the valve was not “made” for the F/F because only the inventor can made those singular selections. The Board’s decision implies that it wanted the inventor, Schneider, to fit the valve’s material composition into specifications ex post facto. No requirements documents for the Army existed until 1988, so the Board’s objection to Schneider’s 1984 choice of valve/material is like the modern air force criticizing the Wright Flyer because it was made of sticks and canvas, not graphite composites! 
23. There is no evidence of any contacts between the government and FasTrak/CamelBak by which any details of the 29 FIST FLEX prototypes purchased from Wesleyan by the government between December 1983 and June 1985 might have been improperly disclosed. FasTrak/CamelBak was not in existence in 1983-1985 when the 29 prototypes were purchased and used. But Pentheny had control of the 2.5 prototypes up and until the hearing, and he had a relationship with Camelbak. Mr. Snow, the Natick engineer responsible for the initial evaluation of the FIST/FLEX prototypes never had any dealings with a company named FasTrak and had never heard of a company called CamelBak (tr. 3183, 106). Mr. Snow's successor in 1988, Mr. Davio, was responsible for evaluation of the FIST/FLEX (MDS-I) systems purchased from MSA.8 Mr. Davio never had any relationship with either FasTrak or Camelback either during or after his evaluation. (Tr. 3/8-10, 43)  The Snow/Davio F/F files passed on to Pentheny and Kirk. They had a relationship with Camelbak. Pentheny even identified F/F as the original on-the-move drink system in his 11/30/06 dep. P. 15 lines 8-12.
24. The first time CamelBak heard of the Wesleyan Company and saw a picture of a FIST/FLEX prototype was "this year [2008], just a few months ago" when it was asked by the government for assistance in the appeal (tr. 3/171-73). CamelBak is "not aware of any products that were designed or sold based on any of the photographs [of the FIST FLEX prototypes] that we've seen" (tr. 3/174). Untrue; the Schneider US patent 4712594, Liquid Storage and Delivery System for a Protective Mask, issued December 15, 1987, is cited in the Camelbak 2002 patent application, which ultimately gets issued to Camelbak as US patent 7073688, July 11, 2006 TR Vol. 2 p. 207 lines 6-11. This citation means that Camelbak engineers had access to Wesleyan concepts dating back to the very outset of Mr. Schneider’s inventions.  Camelbak and the government are partners for economic reasons, and therefore deny any previous knowledge of F/F. The Board’s failure to see the overwhelming evidence on Wesleyan’s side is simply reprehensible and calls into question the viability of a justice system which is blind to the facts and rules against the truth.
25. On 15 April 2002, Wesleyan submitted a certified claim in the amount of $20,776,000 for the government's alleged improper disclosure of the concepts, processes and devices of its FIST/FLEX and FIST Fountain Systems (R4, tab BG). By final decision dated 19 July 2002, the contracting officer denied the claim entirely (R4, tab BH). This appeal followed.

DECISION

We have found above that the 29 FIST FLEX prototypes purchased from Wesleyan by the government were each shipped with a tag stating that "Use of Concept or Design of Prototype Without Written Consent of Wesleyan Company, Inc.... is prohibited." Note the Board omits the ALL RIGHTS RESERVED language here to shoe horn their incomplete reasoning into their template for Wesleyan’s failure. We have further found that the government received the prototypes and subsequently used them without objection to the tagged reservation of rights. (Findings 1-3, 5, 7) Untrue; WCI complained toSnow, Davio, staff military officers-Watson, Ast Army Sec. Sculley, Army Sec. John Marsh, Congressman Rostenkowski, US Senators/Illinois: Charles Percy, Alan Dixon, Patrick Fritzgerald, the contracting officer at Natick Lab, Karl Rove, White House, the ASBCA, from 1983 to present day RT Vol. 2 p.106 21-25, p.107lines 1-13. When Dr. Hubbard advocated for adaption of F/F and complained to Gen. Watson, he testified that it resulted in both he and his superior Colonel David Schnackenberg being demoted TR Vol. 2 p. 302 lines 1-25. “You’d have to ask General Watson down at the Chem School why he put a poison pill in the [F/F] SN-CIE and sent it forward to the Chief of Staff of the Army” TR Vol. 2 p. 312 lines 3-13..  In light of our finding that the government did not violate that reservation, we need not determine if the government was contractually bound by the reservation in the absence of proof that the contracting officer had actual knowledge thereof. The Board erred when it determined there was an absence of proof that the contracting officer had knowledge of the tags. The contracting officer’s representative signed for the prototypes, which the Board ruled each had a tag attached to them. Mr. Davio, Natick Lab F/F project officer, testified that “…when a project officer starts to procure any kind of item, we have to go through a contracting officer’s representative’s course. And, it basically allows us to do some contracting or procurement or acting INSTEAD of the contracting officer” TR Vol.3 P.42 line 12-18. Mr. Davio later testified that he had to sign receipts when he received F/F prototypes. Q; “Now, you say that you signed receipts when you received prototypes, is that correct?” A: “That’s correct.” TRVol. 3, p.51 lines14-17. Therefore, testimony shows that Mr. Davio had actual  knowledge of the tags and their prohibitions making him contractually bound to preserving their safeguards against disclosure or misuse at the moment when he signed receipts for the prototypes.  Mr. Davio, on behalf of the government, failed to abide by those restrictions and violated Wesleyan’s rights. The Board failed to weigh this critical evidence on behalf of Wesleyan, and therefore did come to the correct conclusion that the Army had violated Wesleyan’s rights reservations on the tagged prototypes.
It is not disputed that the 29 purchased prototypes were used for the test and evaluation purposes for which they were procured as indicated in (i) the documentation

8 See finding 16 above.

sending the first two purchased prototypes to the Infantry School (finding 2), (ii) the purchase requisitions for the remaining 27 prototypes purchased from Wesleyan (findings 3, 5. 7), (iii) Wesleyan's 22 April 1985 letter submitting a revised FIST/FLEX system that "redresses" the "concerns raised" by the tests of the second purchase order prototypes in the Fall of 1984 (finding 6), (iv) the Natick Commanding Officer's 29 May 1985 letter to Wesleyan confirming the uses of the prototypes procured under the second and third purchase orders and the intended use of the prototypes to be procured under the fourth purchase order (finding 6), (v) the testimony of Wesleyan's president and inventor of the FIST/FLEX system that he knew of the intended uses of the purchased prototypes (findings 2, 3, 5, 7), (vi) the absence of any evidence that he protested or objected to those uses at the time of the purchases (id.), and (vii) his testimony that he had no personal knowledge that the 29 prototypes were used improperly or inappropriately (id). Schneider did not have cognizance over the prototypes after delivering them to the Army. Only after the FOIA in 2002 were these unauthorized releases known to Wesleyan. 
Wesleyan contends that the disassembly of one of its prototypes (not specifically identified as one of the purchased prototypes) Unnecessary to determine if purchased or not because all prototypes were tagged to prevent misuse/all rights were reserved by Wesleyan by the Natick evaluator, Mr. Snow, indicated a government attempt to "reverse engineer" the system for production by the government or another contractor (app. hr at 13). We do not agree. Disassembly was consistent with evaluating the hardiness and chemical capacities of the components of the system impossible to visually determine “chemical capacities” of anything-needs to be tested under surety agent protocols and they were strictly managed and done at Edgewood MD, not Natick, MA where Snow dissembled the Wesleyan prototype without authorization as mandated by the tagged restrictions-all rights reserved. and did not necessarily indicate an attempt to reverse engineer (finding 10). In absence of Mr. Miller’s account of Mr. Snow’s motive ie to “knock off” the F/F technology. Moreover, there is also no credible evidence that the FIST/FLEX system was in fact reverse engineered for use by the government. Whether the Board likes it or not, my testimony about Miller is credible evidence to establish the Army’s motive for reverse engineering and using that knowledge to proceed with in-house competitive design programs CONCURRENT with Natick serving as “independent” evaluator-after March 3, 1989, Natick became direct competitor to Wesleyan. Dr. Hubbard, a 29 year Natick employee and Chief, Heat Directorate, US Army Research Institute of Environmental Medicine testified that the meeting’s “… “purpose was clear. It was an attempt to kill F/F as an NDI” (non-development item) TR vol. 2 p. 285 lines 17-18. Remember, the Seekins patent cites the original Wesleyan US patent as its ONLY domestic citation! Wesleyan itself states in its post-hearing brief that the Army "still uses the cumbersome above-the-head canteen-to-mask hydration procedure" (app. br. at 18). Only for nbc drinking procedures; for non-nbc, Camelbak replicated the F/F.  Camelbak copied it by reducing the number of drink steps from 22 down to 4 steps per drink, Pentheny TR Vol 3 p.128 line 19-25; p. 129 line 11-19.
Wesleyan argues that the September 1986 Battelle Report recommendations for improvement of the existing protective mask drinking system indicate that it had "improper access to the Wesleyan's proprietary FIST/FLEX information embodied in the prototypes delivered by that time to the Army" (app. br. at 14-15). We do not agree. Of the four recommendations in the Battelle Report that Wesleyan alleges "closely replicated" information that was available only in the prototypes, two of the recommendations were similar to features shown in the FIST/FLEX patent, and the other two were unique to the existing mask drinking system and had no counter part in the FIST/FLEX system (findings 11-13). See component breakout above
Wesleyan contends that the 17 December 1986 letter from ILC to it shows an unauthorized disclosure of the concept and design of the FIST/FLEX purchased prototypes to a third party (app. hr. at 13-14). We do not agree. There was nothing in the ILC letter about the FIST/FLEX system that it could not have learned from the patent issued on 19 March 1985, or that it could not have observed on the FIST/FLEX prototype that Wesleyan had loaned to it in 1983 (findings 14-15). Unauthorized disclosure of the Wesleyan hand actuated shut-off valve which did not appear in the Schneider US patent because it was a follow on development after the Jan. 31, 1983 patent filing date. The Chemical School DF issued in Nov. 1985 to all thirteen Army Commands discussed the hand actuated shut off valve which was not revealed in the patent. Note, this may be a good place to show the Colder Products Company valve development beginning with the  1984 engineering design provided to Wesleyan of a proprietary coupling from Colder, the drawing of which is in government binders under a tab unknown to me here.
Wesleyan contends that the CamelBak patents for a personal hydration system with component connectivity, issued after the expiration of the Wesleyan patent, "all disclose identical features of the Wesleyan FIST/FLEX hydration system that are either embodied in the prototypes or both in the prototypes and also disclosed in the Wesleyan patent" (app. hr. at 24). Wesleyan further argues that: "CamelBak's principle patents disclose two things unique to Wesleyan's FIST/FLEX design: a shut-off valve, which is not disclosed in Wesleyan's patent, and a bulb pump, which is disclosed, that can be used to promote the flow of water either from the reservoir into the mask or from a refilling source into the reservoir" (id.). Apart from the fact that they were both lever-operated and prevented leakage from the fluid reservoir through the drinking tube, the Wesleyan valve on the purchased prototypes and the CamelBak valve had nothing in common. The Wesleyan valve was a brass valve procured from a plumbing supply center. The CamelBak valve was a plastic valve designed specifically as an integral component of the quick-connect (hydrolink hydrolock) assembly. (Finding 22)  Mr. Schneider testified that the Camelbak plastic valve was identical to the one he used on his original non-military recreational invention called Spraybelt. “It is a hand-actuated shut off valve, similar to the one that I used back in 1981, with my original  Spraybelt recreational device, and then in later iterations of what I call the brass valve prototypes in 1984 and then later in 1987 TR Vol. 2 p. 123 lines 10-16. We find insufficient similarity between the two valves to conclude that the latter was derived, 20 years later, from the former. There is also insufficient similarity between the function of the two pumps. The CamelBak pump is used only for filling and emptying the reservoir. The Wesleyan FIST/FLEX pump was used only for moving water from the reservoir to the mouth for drinking purposes. (Findings 4, 20, 21) Randall Erickson, Wesleyan’s patent attorney testified that the two valves were very similar, but the Board Judge took it upon himself to serve as an Army patent expert by negating Erickson’s testimony in absence of an Army patent attorney which it failed to produce at the hearing.
The concept and design of the CamelBak protective mask drinking system is a flexible reservoir on the user's back from which drinking fluid is withdrawn by the user sucking on a drinking tube. The concept and design of the FIST/FLEX system is a flexible canteen on the user's hip from which drinking fluid is withdrawn by the user squeezing a hand pump on the drinking tube. Army tests revealed to test observers that the bulb was not needed to operate the salient aspects of the invention. These observations were documented, then forwarded to Mr. Davio, Natick Lab F/F project officer. These are substantially different concepts and designs, and there is no credible evidence that the CamelBak concept and design patented in 2005 and 2006 were in any way derived from an improper disclosure of one or more of the 29 Wesleyan FIST/FLEX prototypes purchased by the government in 1983-1985. Even if there were sufficient similarity between the two concepts and designs, Wesleyan has not shown that any similar feature, that was not disclosed in the patent, was derived from the 29 purchased prototypes and not from the "20 or so" prototypes that Wesleyan provided at no charge to the government. (Finding 9) Whatever obligation the government may have had with respect to its use of the loaned or freely-given prototypes, that obligation did not arise out of a procurement contract, and any claim for a breach of that obligation would not be within our jurisdiction.

Go to the Court of Claims, but get out of here.

On this record, Wesleyan has failed to prove by a preponderance of the evidence any government violation of the tagged reservation of rights on the 29 FIST/FLEX prototypes purchased by Natick from Wesleyan.

The appeal is denied. Dated: 14 January 2009
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ONROE E. FREEMAN, JR. Administrative Judge

Armed Services Board

of Contract Appeals

I concur

EUNICE W. THOMAS Administrative Judge Vice Chairman

Armed Services Board of Contract Appeals

I certify that the foregoing is a true copy of the Opinion and Decision of the Armed Services Board of Contract Appeals in ASBCA No. 53896, Appeal of Wesleyan Company, Inc., rendered in conformance with the Board's Charter.
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